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[Updated Guidance on Tax Treaties and the Impact of the COVID-19 Pandemic(©|3}
FRU—19 B9 AF)ol 2w, weF Z2A7 222 AT 2l
T 22 fAE Y8l Z2Y-19 7IRF B ZEAFNA 219
oF ¥E AR Rxas Weithd, 228 Aedle da, S 2=2A=0|
O AES BABIEY 11 0] §R2, 9 REFo] (ZRE AleuHA] Lo A
EA Folg AFsHe SHA) sliaL ol fARItHE He ok 1
PA TEA} 2RE ABPS Aol ALk vlof slv), vjE D
U—19 th338 ojxel 4P 57t 2 740]3}1 S} g o as N}
7} v $RAY AP SR Yok @

o]2|3t OECDY] U2, L2AP} AFAIRL R FoR2 o]Fof W 4
Sx gaARo] AR 5 Yok oJulR oset 4 ek 2% fw
A T2 FRE A= AF7 Aolgks AHollA Z=u—19
U523 ARelA L=IAE AL FAISH] S8l A A 29s] th=
k¥ ARgRE 2R ARALG flo] WA of 4 gl ARl
SNA ARLE S 22E AFRE 5 ¢ W S ot s o

S AFE FR3] ok HolHE,”® i ousgat FARE 3
& 37l oj2g Rk

E DA} ASERE R JFAE 93, ANIRES oh1) Pejehe

rl

61) OECD(2021), Updated Guidance on Tax Treaties and the Impact of the COVID-19
Pandemic, paras. 49, 52. 38 o] 32 OECDE H|E3H ZA|7]+9] o8] BAE
S3h=t), AT BA ool IR g A2 I JES BAIBRE e
2 EAR

62) OECD(2021), Ibid., para. 50.

63) Ibid.

64) Andrés Baez Moreno, COVID-19 and Fiscal Policies : Unnecessary and Yet Harmful

: Some Critical Remarks to the OECD Note on the Impact of the COVID-19 Crisis

on Tax Treaties, Infertax Vol.48 No.8/9, 2020, p.826.

65) Ibid.

66) HEA R THaE), ool A, 1189,
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AzA2e) AZA oA AYr)7] Folaki B SE vk, APk 715
2k SIS 4 ok o)™ A Sl oA Bk QAo )
S 4 Q= AL ohTk® o Yo} 3t 2me] rjz vk Ao mA
DRAEN SjgelisAl, EE JJEAE o R Hof 84, o AEA7} of
Ye} ZoiA) Thl tPARIAE Bealx) ot
S RFIRG WIF uIAR SR 2ol jE tilmAe] 4Ae 2
i 17] ofgirhs el gl ® obA E ml 2NN 2o v}
= wejghe, do) AEs 22o) frjolrt 1) m=ip-19 o4
Aol 22E AT G A FAS A% Wi Yrpw, 2= o
718 A= Qlofof 511, TRPAS TR 4 glow, e ALt} A
=& ZRAS AAY S gk ol HolA $IFIF ulAME SRHY
A7) olele Zwo] Yok
ZE_‘_O__ H/\-lo o]ﬁ]x—lo] /R]—E]—q]/q :Lix]-_] 6147(-17(40]
noke dojFalt BAolA o)2ojd Aow ofsg 4 9k 1A
2 33

a3 o] 2B B9 2AA eolARt o st my, 181

A7)ell o gk Wigo) fivk By, ) B A Feldow Mg siA
Fohe SHE ok meld”

67) Michael Lang, Employment Income under Tax Treaty Law and the Impact of the
COVID-19 Pandemic, in Liber amicorum Guglielmo Maisto, International Tax Law,
2022, https://www.wu.ac.at/fileadmin/wu/d/i/taxlaw/Institute/Publikationen_Lang/Employment
_Income_Under_Tax_Treaty_Law_and_the_Impact_of the_ COVID-19_Pandemic__in_
Pistone_ Hrsg  Liber_amicorum_Guglielmo Maisto_ 2022 181 ffpdf(AM Y :
2024.12.24.).

68) Moreno, op. cit., p.827.

69) H]—Z}c](jz]xl[;ﬂ_g:_) oFo] zﬂ 60,

70) Lang, Ibid.

71) Moreno, Ibid., p.830:> ‘A=t o]27t A3 {loll= 3 o] vz Holekal sfat gl
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3.4 Z
TRAE] W ol9lolle 2 2A|xoF A5 A1t Bst] 2

A 353 A BAlE ge AoR BT ERAe] AFA] #2224

72) o] 22 AW YA FAMPAE T I FHAE =05 thFA] b=, 2ol o
A= A5z Bell AN ©= 12 A= 3 wEle, A AL o]
2, ZEARE FASAAE S Fojdt maAkeF A A Q) AL gPAI7L iekAY 2L
SAIoFO] ARgAReE FA AR Rojzprt dar ek, TRAS Jgditial
EoheHE 2007. 10.25. A3L 200755165 T2 5 tiHA 2007. 1. 30. A1 20075
1927 ¥4 5 2. 9 VY52 D] A ] Hof A Te == oy
g A5l WAtk & 4 ¢lal, I FAMRAEAE FAE o vles g Q)
3 ASo] WS o7 Bohy. dEiA AFArL o= B3|AL SR Y 23
Atol] LESHHA RIAFRRE FALAAEIE Wol T 23 A wizbA] ol
A Z2E AlFsta, AR vAFAE E o] FAfSAAE S PAIA B
oo} YA TEAEC INIFRTHFU46017—567, 2000. 11.30. ; HF—
1600, 2010. 10.26.). oJuf] =) E= =3 sUlAR o] a9 B3AF B £
ol A AAEE PAF v-§-S BT, 1 vjgS Sa4de & T
QA AT A9z A19T U, A129% Ag A73).

73) ZA|RF Aol Rt BRAE] 7k wojolal, BE FEAA sigst
= Uigolzt & = flojAl, o] SollAl TRl oA, TR FAolA JIEU g
A ZHA glod oyAE 2= AFo] 7hssithe olRE Eol 2= AR I
25 ZEAL AAske AaR B 2ARS W ot ke e
Bl A, Svetislav V. Kosti¢, In Search of the Digital Nomad — Rethinking the
Taxation of Employment Income under Tax Treaties, World Tax Journal Vol.11 Issue
2, 2019, pp.190~225[9] A= A 2AIRF AFA /NS EJSHARAL SHHA,
mel 2A|RF A15E A2F Alb), (05 AHAShL, 22 & A@s 183Ys o
S Fdert Yo, R Jid Al 54 A 89 453 22 JdE At
&AL SHoh.
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AE W ARo] dAAFONA ARt 7Ite] s A A=A} Al
b ofmet 1270 7IRMoll 183% olstofoF jiek. 7ol AR
7130l 18395 W, 11 =7ek WA AL Aololl A el 9
thal Hol, I w7t ZRASS AT 4 ke ok

A A (League of Nations)?] HA|S HRA72 A2ghyt A Bd(Hex
AFhe FARE FAE T3 UL 19639 OECD 23 RA|ZF A1
BAFE AT7HA Al s Wol7l= stk A A% o= F5lske

7194e) T} ERASe) 24 o5& ARt sl o] 1 A7} 9l

B oo

(¢]

X

74) Shkumbin Asllani, Interpretation and Qualification of Short-term Employment in
Cross-border  Situation at Article 15(2) OECD MC, Master Thesis, Uppsala
Universitet, 2017, p.9.

75) 237] A|ZRF Foll LI} 2K Abo] o] 2A|2K(1928'A)0 U wl= 3t AR
Atolo] EAIZEK(19399)0] fFARE S il Tkl ek Kasper Dziurdz,
Article 15 of the OECD Model : The 183-Day Rule and the Meaning of “Borne by
a Permanent Establishment”, Bulletin for International Taxation Vol.67 No.3, 2013,
p-123.
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]:]_ a1 ?:5_]_]:]_.76)

2. 18349 A B

FHo= g SAINE F(in the fiscal year concerned)’©]B}al A5kl
Ao, 19929 AFAH G A ALt AFSEaL Frk= olwdt 1278
2 7R 3 o& AFPG” did IAAEE QAT IAHREE T3t
ok & 1 22 Aol tigt tir gel SAId T AFE 2aE gick”

AR A 538F i(days of physical presence)= 7|5+ 22 AFYSHc) 3L 5 UE
o sfFst= Exdoly A=Y, HAFANN HUe 2= Al F =
o) 2w 7Y FU W] FA@S T, B9 A9 5, B4 5

2 BT mgIch ok, Ao ) SIeH 2P, 219 o

_qL

76) FAQAY FAAE, FA FAES Itk 7199 *IH Z=AEY o5 &
X3l Ygolekal Aydlal(League of Nations, London and Mexico Model Tax
Conventions Commentary and Text, 1946, p.23), OECD Z41Q] OEEC &IvF H il
=, 71AENI9E 3 o)} Wit V)eAl & &% SEAE Y9Es] Hu7] ¢
srolgkal A YSFHOEEC, Working Party No. 10 of the Fiscal Committee(Sweden),
Report on the Taxation of Profits or Remuneration in Respect of Dependent and
Independent Personal Services, 1957, p.11]. 3R o] Zol| A gk A 7] 9] A
= MG A7 FHolR oA A EE A4S ALISkal BT hitps:/taxtreaties
history.orgoll Al ZRIFITHHAY : 2024. 12. 24.).

77) o] AE HxE A3 OECD KiA7} =A|A Qubdy}t Bw 34 B4
(Taxation Issues Relating to International Hiring-Out of Labour)’©]SHOECD(1983),
Taxation Issues Relating to International Hiring-Out of Labour, para. 80. S8 =$10]]
oz} 9] OECD BEIAS 19844 A Z 27087) % sh=t), 1 Z9to] 1983, 12.
12. BFEO|AA 22 2 14, WlZE T, 19849 19 AAAL3oA $00F Aoz
HoA, o] FolME 1 A k=Sl 1983922 ALY, oigh, AA] A =kt
o =2 o= et o), tighlso] Ydes, =g S A de 24
ZOoF2 Bl HAIAE F(in the taxable year concerned) 22 FHSHA| Tk, Thghal=t
o] dinl3, A& T3} A|ZAsH AR ‘Y F(in the calendar year concerned)’
olakar g%t

78) A5 R FAA T 41
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FEU—19 QYA olFo] AFFA 13t A Adsto] wEF
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183945 Z3sl| AlFoHA] Sith, B o] 11 S=ASS AT 4= gich
9] ek B o] R 19 T RAE 73S Hshk= vkl B =
< HuA] B3a, 83t X2 B ol A|F7E 713te] 18395 23l 1
H Fole, B =0] 1 I2ASS TAIE 4= Qiofal vlof 3], o A
152 Age] b2 83& F5IPchd, B o] IpAIE & glrkal wlof &)
A7} "k OECDE A 2 I=2u—19 T AHA o] BAIE o

e, 1 AE TR A

K do

Lt ®MF 71202 28t o F

219 3 AR, TR Ao Ax ARnt opl o, S
A GHA S WA QS ZHE 5 AR Foll, 2 AYo = HFI 7]
ZHS 183U AHYOA] A|QdH= OECD R XA|XROF FAME o 59

S
AP FRUY-19 AT 22 22 2RI, woF wriah 2uA
WA R7e F23 4 Yok, 1 7REES 1830 ZakeA B 5 9

thy 3} ok F=Ub—199) 7FAEo] AejE): ulto) wukx] Bsk A3

79 A5z Bd FAA oE s
80) Al15x Bdl FAA 2t 5]
81) OECD(2021), op. cit., para. 54.
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U, 75 Rl 2HE Baeld B2 vjsEo] 4E] HY 4 g%
A% o oi7lo] STt SN BEadt ol s ek v
Ao whEh W] 9F> Aol Exfsiey, of7]o) sigstAl =rhal
qBS)

o o

olo] disiiAle AAl AlFHEole 1 7IREE 183U0] 23SHA] o= ol
Q-1 AME FRE SehA HgeiE ¢ Bk vjEE ok 53
AR FAA A 183 A 1 AR B SN wRiE 2 7] SAIA
(The 183 Day Rule : Some Problems of Application and Interpretation)’©]2H= Xl
A& g A, I HuAo] =, ARe olfu F71E 24 &L
A= AMD 1 A7 FQ8kch Hol, OAS 7130 % 1839S 4l
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Ao A AA gt A8 1R B3 dizoll o2 4= glo] Wyt
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82) AA| wl=, Ayth, G, eAEo} Fo] ARU—19 tg AR oFA] £3 A
5 717 183 ARl A AlJgitkar $FCHOECD(2021), op. cit, Box 4].

83) OECD(2021), Ibid., para. 55.

84) Lang, op. cit.

85) OECD(1991), The 183 Day Rule : Some Problems of Application and Interpretation,
para. 14(8HF F A%, WY, 2= AFY I35 IFY 55 A Y= =
7t2 @AEgo}f, o} HE, AA 33 Fo] glrkal g,

86) Ibid.

87) Lang, Ibid.
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SR} SEU-10 S BAE 95 QSRS & Y 27 & - 52
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ARE oxEo} Wlol, meps, SARED WURE, EAE, A9
Jioto) WAL Fo) chawt ol ZXrka ek 247 AR} 7
ol S ) gy ANERE Anshe Bk, 24 2EAt A
RS SRR AR 107 YCiEd 22 AZRE T AR
Ao WAL olfst sjAo] A8 WA WAIolRAe] Aele] w3
o webd 27 22t Sl9 28 o osle Befsxd, @ A
g2 2AzRE 48T A ANT 5 Ik
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She ATt WATE st 2EA} AL BAS YA Bk A
X ores 7k3to] Welsiol Stk sk gick. oldlHlel Al v 1

—

88) A7), HY3} e AEgo} Alo]o] RARSF AI5E Al6F. E =S EEI =
S22} A= LEAS BHolA] E2E AT 7Rt A 7IRHES 4~65)
S 2I3HA] e ol AFATAANT FASHEE Sk o= QL 9F IR 7]
7re ZEADN A3 o= HEsittT sk 2A|RE glokar Fhck oju) A
FA TN DAor LRSI 7|7 ZEAS Hlol|lA g3t 7|t E23skA] oF
=tHOECD(2021), op. cit., para. 58].

89) OECD(2021), Ibid., Box 4.

90) Ibid.
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91) OECD(2021), op. cit., para. 62.

92) Lang, op. cit.

93) Ibid.

94) ol3] 9 291, ko] A, 108W.

95) Highl=y Aex ANY.

96) 2+, ol A, 604,

o7) o, Thetute nj= AZARe] T REAEA] FEase] thE BAIE Sl
nl=t et Fo & vhE ol (RA=E 4601789, 2001. 5.23)F B3l 2AIXORS
HjAlskaL gl

98) A 2 AAH, HL3 SHETF I=Y 19 U3 FE 2eEe AR
A= A Aol Whsh= W82 ARFEA S AET Ao] FE Aol vkttt
= FAof| T3t A=, Wojciech Morawski and Martyna Wilmanowicz-Shupczewska,
Has remote working changed the tax understanding of place of work?, in Inferaction
of Law and Economics : Sustainable Development, 2023, p.133.
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QAT TS Ferthe oJul, YAATOIN 22E AT
Qe aRASo thetel, REAE Al UK gobe Ha, AFgAHs A3
4514 grobe Erke ojulolt. e ZEAjeh A BE Aol
£ ojRsh dlo] B WA Beke © 4 Yok 2e) wop A8}
AT AFAIAY PN YIS T YUrkel, T2
PAORE ATk 1 Bgo] Fx) 9 4 on AlISE AR
1839 A5 27 oljo] A1sE A2 Ab), ©FO) 27 F% 2% A
& a7sha ok 27} adde] theldE S gejstel et

V. ‘AREXF — M15Z A2 H(b), (0=
1.9 9

we 2Axof 74 F AlsE AFNE AbgAHemployer 2k §ol7h

AT BAE FRAES o= I7Pt MNAANE AHH TR3

99) Kasper Dziurdz, Article 15 of the OECD Model : The 183-Day Rule and the Meaning
of “Borne by a Permanent Establishment”, p.124.
100) Ibid., p.124.
101) OEEC %%k “Ql(person) 2= 1785}l 9I=Tl(OEEC, op. cit., Annex 1, 1957.),
19634 B ZARORS ALGAE 11 §oIE MRS, 11 Belo] theto] 5
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Ndolet. 53] Al1sx Al2& Alb), (0)F AAlE 20009 Al() =2 IL7gA}
AAP viR Hof| 9 ‘B IAHE A (or a fixed base)’ w5 AAISH A

A= 19634 ol = A9 tfzolx|uk, 1ot e AL Ygoll= A
%@ 3L Qi olstollxle 1Eete] A4 N Ak B AR S
A UeS AEstL, SuURlA 2AIRF F24F ARSA Tde] 2 A

7h =908 W oA shsior BAE AwRe.

S~

2. 29 A4 A A3

7b. 19924 {1 H

(1 2o 9

19024 J1A Aol B FAA Al1sE A2 AR S ol
A shaslo Blol Bole] BT Aol §lgick 196341 WY EA|x0F

FAME, ARAYE TR 710l SFlN 2R NS 2y A
2 Pushs 49, a0 sl QA A4S 2E AN (qualified

personnel) 2] A|F 0)F-& X5}l = dlol Al15% Al2@e] A7}
Qrkal 3kl Qe o) ZEA}L AFA ] ARRALE Y5 PR
oA ZL2E AlFshs RS AR 3 Aoz B 4 9k

(2) ExH
AAY, A = AFAE A = AFAR] 22AE 3183 T 7 2RI

£ FASHAA B = AFARE A ETE Aol Wk B =0l SL=AE wdst
o] 22E Al & 5 Ak o] Foll= A =9 AREARRF B =9 AR

3 Ag2 okl $hok(Kasper Dziurdz, Article 15 of the OECD Model : The
183-Day Rule and the Meaning of “Employer”, pp.99~100).

102) A 2d ML ©ed] 7 (individual)ol2kal sfar Qick

103) 196391 A5 2dl A4 o2t 3
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A F FE AlsxE AP ARAR & AYA ] B7F ddko] Tast
ok qleR A = AFAE A152 A2 ARSALR Bob, Al15% A2%
o] g .3& 5ok o, TL=EA: B =ollAl FARE HEskA ¢
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a9 9 ARl A Fo] HQlAHAES WAlsk=Hl, A = AFAH
Ql=ol|l A D7 IRF AlFshHA 22453 1 7|97 AZivaL sk o A
153 A2g 23000 siFshy, PHAF AFA S RFoA TS O
3 ojwgt WA e RESHA] b=tk YoF S22t A B = ARSAR}
A AeE LEA Kcontract of services)Oll Tl ZLEE AlFsHH, Al152 A2
A= 23e 5T o Qlvh 2N FARR J2A7LA = B A
3529 ARl DEAKS ABSL, T AFGAF B FO) ARG} 1w
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oj g8l FFsH A5z A2 8-S W 2oF H8 wAI7F AL

°]F thE OECD &9 H1AJ7} ‘=9 T=ApA M A" A 24|
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AHgAho| SEARE ARSAE 7198 ARl B =] AMghe] A9, W=
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104> OECD(1983), op. cit., para. 57.

105) oih o8] B0 ARgA F F1E Al1sx A ARAR & A9 )
gk A BA7F ot QLo A Al1sE Al2de] HES e 5 e AL
opd 4= itk

106) OECD(1983), Ibid., para. 4. 3FH TupALEX} BE Fo I HE,(olst ‘oA
W) Az A1z A9 AL fARE HAR ZERAEAE sk ok 9
OECD Ri1A|9] =¢] Z=xputzio] Jidat apawe] =t Jido] Zrhal

2o R S5 Qo] =1, 237HAY L5 o] ohdet 2§ Jlidolet

a1 ghhy ; @FE 9 291, kol A 25,
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Shus, o) EAEe) dielAe AlsE Apae AeakA ek ol
Th el A EAlE0F Foll o) SRAuzle] thahAE Al1SE A
23 A8 etk FASHE EAlzoke GIck® iyl 9 BMaAs
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T WS AESIAE o3 FAN ] ARgAPe] Wt T 7)1ES
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Lt 199218 71 23 FAM

(1) 7
B FHAL 19029 9 2EAAY BAY 2o 3§ BAS 912
317] $IH Wt 8 FAHCE™ ohl, St e=golw Alls® A2
2 o] FEAERe] 483k Perhe olg= olog gust WisE
91gic"

19923 707 2el A= Tkt ol “AA]l ARg-AK(real employer) 2= 7

i
ol

107) OECD(1983), op. cit., para. 66.

108) AIXidl, dvf=, H= Ak, FE, ofo]&SHE, k2 o], AR Alo]o)] AEd
ZA|Z2F(Nordic Convention) A|15% A2 Al(d)=7} ¥vl= 123}ch

109) F9l0] Tk AFRIA] thah BRI Fel7} ol2ol7)7] of2le HolojAl, A
o]F A7} o]Fold 27} Qlthe A olfr= SHTHOECD(1983), Ibid., para.
68].

110) 9| 2RATAL] 39, 2RAL AT UG SHHIA, FHAL 9 2L
= Ao] oYzt YHAI=] ARARE 3] €& sh= Aol F2O| A3E +d
51, 210 e A3 9IRS HEshE A5 ARk Hojo shu, o]z Al
Aol Bgshe ol T ), 1 ALSAE AlIsE AE Abg At & 4 9)
thal SFEHOECD(1983), Ibid., paras. 74~75, 101]. FollA B AX=, o3t )
82 7o) arjz mE A4 wedEgl,

111) Caroline Gratte, The Interpretation of the term “employer” in Article 15(2)(b) OECD
Model and Its Implication on Short-term Secondments — from a Swedish Perspective,
Master Thesis, Lund University, 2009, p.23.

112) A5z 2 244 22 6.
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119) “HA Ak S BN B uge] el 2ol ATAT AgAE
DEAEAE Fol 2o] ol4e Y08 & Aojolx, AR QWA ALgAPL <
AujE FERiriar Hlof ?fPi’ A AREA SN 1AM FA7} o] Fol A=
ol ARHA=o] AAIHE FARHoF Ftttal HAEsk= FHLCE, Gratte, op. cit,
pp.37~38.

114) DRl UGS B3 F7H Aolo] EAlzelolA SATRAIAE ]
ARt 7o 2 Fgstal A W8 Ao LXRFTHOECD(1983), op. cit., Annex
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(2) ExE

2ol FAM tishA = th&at 22 A7 ATk

A, 19929 A 2 FAAE R9) AT Al 224 7]
FA= EBe A3 ARARE Ak 8§02 S0 (intermediary) =
T Ahiren S AGSHL, BUAF] ABAE A YR Gl A8
Ahuser)’ &, 1AL A5 A2Ee] AFAPE Qujst= §ol= AA| AMR-
Areal employen® ALSETE. o]l THH & & ol T | A%
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HBaan® 3L 9lolA, T BRe| el Resh etk 247 9
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= Jolge e S THA Allsxze] W) wt, E-go] wAlE
/\}ﬁl@r IR 2 ARROIA AREA EE A= T2 ST 4 o=
ZOIQATE™ olol] el Al15x2] WMo A AL HES EEIHHEA,

116) Luc de Broe et al., Interpretation of article 15(2)(b) of the OECD model convention
: “remuneration paid by, or on behalf of, an employer who is not a resident of the
other state”, 2000, p.12, pp.17~18, https:/sonar.ch/global/documents/320552(3*4
12024. 12.24.).

117) Ibid,, p.12 ; Kasper Dziurdz and Frank Potgens, Cross-Border Short-Term Employment,
Bulletin for International Taxation Vol.68 No.8, 2014, p.407.

118) de Broe et al., Ibid, pp.10~11 ; Gratte, op. cit., pp.24~25. 53] A|A7} o]=2|st
Ao dckal ghtkde Broe et al., Ibid, p.14).
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Draft Changes to the Commentary on Paragraph 2 of Article 15)= &9l ¢ &Al
g O9E 3, 1 WEE 20109 FAA et

53] 2oF E8 AR obyt ERHHQ) A1 A A o

the A& #93] oka,™ Alsz A Ab), = 54 Ex AXE

119) de Broe et al., op. cit, p.12. X, =1, OECD 2@ F44]9] Q7o) 11 W=k
A A5z Mgl AMgARE FAA AR AHeconomic employer, TEARS] L& A
FoR WSk A9 elm, 1 9B Ve AAY R B A0R o}
a4, 1995.7. 1.8 Qdsto] A T0| 5L, A=t AZAT} AAE AR RA B
5 Pk AROIA, @71 AT 22X g5 Ul UAIE 888k ¢lth=
HAe] WgehAdE FHFTE. HMRC, Tax Bulletin 17, June 1995, https:/library.
croneri.co.uk/cch_uk/btl/taxbull-it-taxbull-tb06-95-3(FHH Y : 2024. 12. 24.).

120) de Broe et al., /bid., pp.12~13.

121) AIsE A2 Ag FAS W A o] SuoA A2 Best drka Yt
[OECD(2004), Proposed Clarification of the Scope of Paragraph 2 of Article 15 of
the Model Tax Convention).

122) 1 W8-S T3 oAtHo] lojA 20079 71 QM 2008 ml A =F A
Aol wrdshA] okgttkal Stk(Gratte, op. cit., p.25).
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123) A5z 2dl AN o=t gl

124) A5 2l A4 T 62

125) A5 Bl A4 e 84

126) A5z 2l FAA T2 g.10.

127) whoF A=) vhefghotd, mel 2AxoF A25x A1) 45l E o &
AE AHZT & ok FokA|152 B 44 T2 8.10). ol tsiAE ok
3 k2 wjgo] ek Zh Alof=e] Uy 7 Aol = WAsh= (15l A
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A, A2sxo] 433|721 s Wkte] & & ik o Aok Surgell ‘AR
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g AR o2A sfAske FE, A2s5xe] dzgtelrt AgH kil ok Frank
Potgens, Some Selected Interpretation and Qualification Issues with Respect to
Article 15(2)(b) and (c) of the OECD Model, in The 2010 OECD Updates, Kluwer
Law International, 2011, pp.133~137].
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20109 7N8E 2 FHAE F9 A ARAR AES tle ARgSE
Al gdal, tiAl 2ol tigt AdiE §ol2 Hole FAA ARSAKformal
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=0, G2 1 FAAZE B AR AEE FAIA AR obd A
2 AHg-AH(economic employer)E oJn|sk= A= AT oA & 4= qlot
(HMRC, op. cit). 8 Bdl ZA| 2oL} 11 AL Jid2 ol A|qk F4]
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f3l= B0 ©ma olo] =B ou4n : 0EF 9] 201 oko] A [eW ; B
0’ 01—4 =8 1948, o]g]- e 3 4];9' AF&A}O] AMA Jdoe s uklzlzJ AFE
ZHDe Facto Employer) 2= &0l AMst= S 2R, Pétgens, op. cit., pp.129
~130.

129) Bell FAX7L FAIA ARgARe] Qu)g A o= AshA] =t Z=AYS
FHOE MEthe A& 8 o, Z2A ] GARE AMALR Tt 9
n)= ®elch uj%dt FR)o] shA O R Potgens, Ibid, p.129(footnote 10).
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131) Gratte, op. cit., p.12.

132) Kasper Dziurdz, Article 15 of the OECD Model : The 183-Day Rule and the
Meaning of “Employer”, p.103.
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141) S5, Qo] =8, 2439 ; Dziurdz, op. cit., p.96.
142) A15% 24 jﬁ./\i oeh 8.4,
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148) de Broe et al., op. cit., p.9, p.36 ; Kasper Dziurdz, Article 15 of the OECD Model
: The 183-Day Rule and the Meaning of “Employer”, p.99, p.104 ; Pétgens, op. cit.,
p.132.
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= U=ids Ad daes AFT ARAPR Kol A5k Al2F Alb)=
o] 835 FFA FlA A o] LRAF dis] IAL e gl
FgstaL, RH= B = ¥]lo] B = AFAE A = ARJAb) whdsial 1
Al vl8-& FFH, A 5 AZAE O AgE A9 Ao
T ARGAP R Kol Al15x AF Al(h)Ee] 83& FHA A =0l L=A
Soll thel ZAIE 5 dokar FgT S QUek™ o]’k sjA] 7hsgol

omE

(]

204> Kasper Dziurdz, Article 15 of the OECD Model : The 183-Day Rule and the
Meaning of “Borne by a Permanent Establishment”, pp.125~126. o]¢} 3435l ¢
AAF AZA} 2RAL) AGA7} ofet AZAT ALgALY] A0 A Fof
of thigt BAIA Fea A ARE & = Afeloll AIEY Asht &9 AlFA ol o
o} AZAR AT} AT AZAONA o7} ake w18 BT ARkl
A QAR AFAE AHAR B oty west =g, W), &
o] 2 AJfol] thsiA]E, de Broe et al., op. cit., p.28(footnote 96).

205) A #7Jol AAF=o] o3t igoltal eHibid, p30(f00tn0te 103)].

206) FHH Zzpe] ARH|ofA], B =2 ARGARAFOl skl 11 o] A& A719] Akt
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SAER, ‘T2 ‘18] Al(and)E SiA3HoF gk ol A= = A
o}, AT 9] Aol A= $19F Zo] <Ay = SRS wjo] ARgX|e| 3

Yok ARgAPE EASHA B BAE ek

W

rr

=
T

>

2= A5 A A=z EeE A AU EoR Si4E A
Ojuf, of® A= A Floluke] FAlE, AlF ' <1 AFe AP
o Arte = 235 A= A2 ARSAL gt A Ao BZsloF &
Zok™ ohA] wall FoIE AFE AR A5z A2 Alb)Ee] AHA
olar, Fofoll ik BAIA FEs A AFE= A5z A2 Al(b) =2 ARSA
2har siAeh o] ofuje}, oAl & ARGAM A7 T 7]Eol wet A5z
A2 ARARE WA BEE & T AR F9E AFREA, ohiw
OhE ARdol 1 ARgAR] At s FoE AFEAE AEske A=
siAe 2o7F Aok o]FA s, Zo] A= A Alb)=e] E
2 AR M "ot glar Heloh

4. B9 ZA

Hd

7t ol HMALE0 HiZ SHEE + Sl B8 BF

A, LRARIZONA Z1AEA] 2 B AR 9F I AANE AREA

o8 3 A=A ARARRAL SASHAL, A =2 AT et FoE AR
A G A=A ARGARAL s A S, o]FapAle] wAI7E AT 4= k. o] T
o Rl FANE I FEIHA OE 22 AFAAE LFAFEB )2 34
W BAlRL Sha, ARARA RS, AR U FHES AR Aol B
& S szt RUakA, QAT AW WAL 2Az} B R
ahe ol olF IS AT Aol Yk Aoz sFskn YrkAlisE B
FAA @2 8.10).

207) de Broe et al., op. cit., p.27.

208) Kasper Dziurdz, Article 15 of the OECD Model : The 183-Day Rule and the
Meaning of “Borne by a Permanent Establishment”, p.126.
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AE2 A2 o= by, 1 AA8E SA| FAEA| Fskal 7)Ao

T W84 71kl AA Adztsfol Feh™ ofo)) 7t nl= Aok A

Aol w=H, Fafl Al A =0l FAI7F 7R B8Rk 2Julske Zlo] ofyal,
A A& SAAES T ulg Gl of7]ol s S doar gk

Lt AFRAPH DIM| ChAtRl HQ

wloF AT AFAI AR WAl e =N 11 Q17H] FAS F

Fo 4= gioty, auoll e FHX|Fe] TRAES TS 5 YeA] BA7H
o ZA|IROF B2 WAl thd= AFAPE 2 4 =] 2AIeF FE
, Bl ZA|ZOF A4 A1 2 Utoll A HAIRE AE A
AZA 2L shar gk olol| thel Bell A= WA A3 A
& 3ok WAL Hl3, I%A) hom WA|o|RE Rueln R, AFa
B 9k n)2 e 2Rk A4z A HATE AR
ol sk ol Qlok whEka] ujAFEAL AHA| A TS HA
= AFAL}E agARE Ak, AT F2E AT,
AR oA TRAS g GAIQ RS e ™

oN

it

=

o
o 3o

B

]

EFFEHU:Q

e

Ct. AFEA} MB= HFEXIR 3%

A, A = AFA} B = AFAe} DA RS A Fsha, IAARIA
o] §h= C FollA 1839 W AFIHAA T2 ATk 34 olu) B
AR O FRAE Fo] Agols HEkx] orgrch

209) de Broe et al., op. cit., p.22.

210) U.S. Department of the Treasury, U.S. Model Technical Explanation Accompanying
the U.S. Model Income Tax Convention of November 15, 2006, p.49.

211) A4z B FAA o= gL

212) de Broe et al., Ibid., p.21.

213) Ibid., p.24.
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FAAol) T2, o] BLRrEA} 2RA] AFAT AFAF ohd AlRhel
= A5z Aol o) Sehshy 2EAte] AFATE AlolA A Fo]
SEhES S, O AFARE 2EAe) 25 selst AMgR]
A YRASRE R dol WHA Hgo] gl 4 glrka Fith
Jeh 2EApeh 2 te] AXAR AP BPE 7K 4 gk
Shch?® wloF 1ejak o] A k¢ Abolo] EAlzokl EATThY,
C o] DRASS T 4 ek TE ol TiE 3] AL ALS
Apo] 7AZAe) B FollA] o]0 Zolck. olefst AR FAA7L 1A
she Allsx AR Ab), (00 48 T, = A8 AW AF
Ape opU3, PHATO] THAUAE Glold, AVAZAN T TAAS
o Thell SHAISIA] eFar, T Q17Au] oK) FAISA o= AHTo] ofy
oh E € 2 oA A7 Beke A Bk = D] whjasg )
ot ARIROIA YHAGIREE N Hol ojelge Ak 3

np7EA e Zolek

et AEAZt 0IF AHFAR B2

(1) AFBXI7H HMK|IZ HZEXIO|HM HEXZ HEXQI AL
oA, A Tl AP, B ol AW Tejdas B WA
ol mew, 27 o) AFA} HAR A 2k B 2 Ajole] ZAlxoF
wzw, B o] 2A|zol B4 AZAT0] Heho] B I AFAE 183 &
A oA 1202 ek RS Pk ofnf 9] WAL A ol LHAILS
£31 IR ghek 9] ARIOIA AMgRIS] AFATE oftE Bifo] ulel,

Lo

214) A5z 2 F4 o2t 6.

215) A5z B FAA o= 6.2

216) de Broe et al., op. cit., p.25.

217) 2017 7B A B 2ARof A4 AB3FH FARE g0l SR 7HY

gt
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A5z AFe 28 57 2R

oje} FHsLo], o]F AFAY] AFA WA 7IEE Aol e nd =
AlzoF Az A2, 33 A5 AT AREARR] AFAS Btolle A8
HA] etk A7 Aok A4 A2, 372 GHIFAR} o]F AFA
o djof] HgE= U, ARARE Allsx A2 HAIFAP7} ofY
Zhe e Eh A Az Al weh AFARIAE etslo sk
o, 1 B2 838 25 AFAR] R)ellx Weke JAoFE FEst
© AP B O 9A@ 238 25 AFAA Aol ek 1 U
of o] Uxe &5l tishARt GAl TS FEshe Aol thek siA,
A5z A2 54, & ARAPE AF7E 5olg 3ANL 7P 224
S5 YAIBIES siA A SAo] WASHA o5 s e aEsiA
o]Fojxof gtk 11 A} A5 Al2ge] A4, AR o]F AFAY
o, AFFE Tl Hl GO FANE 7L F A5 (et income) 7]
FOo2 JAIFE FEsE =71 AFARAL BoF shalAl4x Alg 2
), (AT =71IA Bl EFAIE WA FlA 11 7P SRASS DA Sl

&

JZi

T A Ao WAEkR] oFE Aojng) F4UT M (gross incomeyr 71

HAQ RS Besh= A AFARERL B 5 QlokAlsz Ay 94).™ o]
w2 Q] A= ARSARE, A (@A FO)AF el )0l ALY
o] gl o, A oA ¥ &5 teii = SeUede 7Ieo= HA

ojng Rusine AUz AF BAol TR A 3 AR} E 5 9l B

218) Luis Eduardo Schoueri, The Residence of the Employer in the ‘183-Day Clause’
(Article 15 of the OECD’s Model Double Tax Convention), Intertax Vol.21 No.1,
1993, pp.23~27(A|4% B XM &2k 6, 7, & oF A|oF=o] A2 z}=ko] AFA}
A= UAIS TpAEo] A=A 0‘5}1 ke dioll A4z A2, 35S 283lA
TAE 2T + vkl Agske HE 272 532 o,

219) Ibid, pp.27~29(°) & AAR=, A4z A2, 33 A152 A2F ol AL34R] Fa}
Agt, A7zl H§E 5 Qo o) B AZA} AllsE A2 A%}
doha st Zak o A5z Aol AR Adx A2, 35832 283 3
S0} oWt Aol G=x] HEAIh,
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H(EEARL] AFATOIAL Hlo] A Fh oA Ea5S VIEeR W
AIJF-E FHEBIER B = 7FAto|ty. wEbA Alis= A2de] e 84
= S5, B S ZRASS BAIE 4 QU

™A & 9] AR ol FE2AS thigh B4 7RsAde] SAE
ARR FALES & AeAolA ZeA] 2 o7 s Gtk o 2
AA™, ARAPE A3 AFARE, 22458 Ak 5 JIdH=
SARE 3to] A= 22|57 nioth 1 ARA} o)F AR B9

BRI, FE Helstol ok

(2) MEX7t HHX|= E= HFEXT HFXI0|HA H3= HFKIR!
8%

HER QFA] 2 AlolA ZE2ANE C =1 AFAR vhY Azl 2ot

o) AFONA, A QAN C H2EAL] AFA|T) AFo]Q] RA|ROFS
OE 3, A 5 AFAE AARA G995 AFHHAL & 5 glous,
A5z A2 Ab)TE FF0HA Eohal, 2A A =0 LRSS I
gk -9 o] B9 A (dBA B H(ARA fEga) Abo]o] Aok
2 WE AL, (01F AFA Bl wek AFAQ) B =R 9] WY A4
525 A 4 oL, 1A 9] Wgle] A’ Jole= A =] oY} B =
oA FAE AFT FoI7t FAEE XB )} FEASS I G
(A o] A= ZElEe As T 5= Qi

HkoF flollA & HSAH, A =3k C = ARe]9] AIROF Al152 A232
AFAE Fedado] oilgt A5 7o R JARE HEdle
AP olsgheh ™ 9] Wele A5 ARY A(b)=2l (A =) AFA} oY
il B, Jsia] AFASR] C o] TRASS A 5 Q& Ao,
3] AFe Fojoll tigt FAIE= B oA o]Fo|xBR, 2Fe Foj7}
SAEE XB HY TEAES ISR 3 FHo] AR B

220) Schoueri, op. cit., pp.27~28.
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‘)& #

A152 A2akat A AT 23 HRE Pz Bel gy At
TR B 239 wEt ARSARE dHskal, 1 ARAE

B
o I=]
AFREA Ex 0 AFE A7)0 AROR PEAS Awln

Helch

VI. ‘1 EARE0] REe 20

— 15X H2gt H(e)E

1.9 9

A5z A2 Alb)=7t 7+ A& AKan employer)’, ‘Al Ev 19| AKES
= (paid by, or on behalf of)’ 52 §015 ARSI, A15% A2 Al(0)T+=
“AM&AK(the employer)’, ' (bomne by)” 52 §01& ARSI Al1s= A2
Azl A= IPARIF 1 A7 S23A Q] S5 FARPE
g 5 Qioke A, S AR YR2A 2R3 9v G E 4
ke oumjEkar & Rojck® i FAE AR AF AU T
AFE 27|19 AP o & ghrkal wESHA] oFar, thlof] Keojah= 8o

221) de Broe et al., op. cit., pp.25~26.
222) Ibid, pp.17~18.
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2 AR AOE ofafE 4 YIrk® B Ml wimw, W ¢A) 3

A S5 7S FAT 5 Gl ARS DA B

mE Az A5% A|sgol] wa, o]2ul F&rheigle] glow, A}
AL F o2 BeH ™ ojy) sjAle] FRAE 1 el B 4 3
T} 20 2}g21Q) 3|ALele] TAoA Fdado] Qloma ) o] Agxjl py)

%

Aze Alsz Alete] =gPcheelo] B 4 gk ahA ulAZRIeH A
A} Afolol] Qi Aol ERitjello) sigaiciy, 1 Ae 2247t =2
U, 1 WA A ARERE F 4 ik wE E&ue] o)y,
I Ago] ZEARIA|, JA BIAFAT} ARSARIAIS Aol Fh}h

T 29| FRARE ARFOA, BIAFAR] a1gH FEAPE YRR
wpEo] 1 AZAL] A3, FES wo} I8 95 22 AT Fx 9
o ojuels 2EA} HlARAR) HAAFE) A BEe Sasi

-l> N

223) de Broe et al., op. cit., p,18.

224) A5 R FAA =7 O di7kE AA SAREAE 41 et A3,
PR FolA A XJOI A AU, AR 9] ti7bs SAIHA Gk
FA A PAo whE FA EFAH I AT TAE D 5 kAL S,
nE Hok 9As SEFHAISE B 4 ©=F 7).

225) el 2A|=ROF Alsx A5T.

226) Alsz el FAA oEh 83, 86 ; o1 9 291, o) A, 5194,

227) o3| 9] 291, §19] A, 5204

228) Kasper Dziurdz, Article 15 of the OECD Model : The 183-Day Rule and the
Meaning of “Employer”, pp.105~106.

220) Alsz R FAA S 300 wER, A7 QIFe) @ T4719e) 2R}
dAF o AHA=E] thE FF7IHol TAE o] 2 7R A B
Yok, Aol A Fo BAR 2RAKS WS Eoke 297 9,
o Bt TRAZ TRAK AR A BEE SR Ao B 4

fithal gk
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3 B7) ofyiet. A3AS ARSANEFte] 2RI 2RE AlETt A
o= wof 57] wizolnt. Al wHAe] agArigol EASHAl
Aoz Rop™ B2 o] Heot A5z AT AT 20 FHIA &
3 ojoja], YA o] TRaSol thaf MAIDE YA S ok
H UN 29 2A2F A5z A3E Ab)EAE €4 7RIassdye =
e 7RE 22AE Tl A28 5& AlFshe AeE
2 By 2AzofE ok® OECD 2 Aok 919t 3
3 YA AN, Alsz mEl A4 T 132 ofslellA] T Y-S thEaL
ek 20l w2, o Aokl flok A2 e Fe A9, 91 1839 4F
A2 Alsz A2 A=) 4P 7Iest 2™ O 21 S50,
Alsz A% AT S Aol EAgTa B 4 Qo g
o nAAe R Bejw O AlF 7IRte] 1839 Zasfof A ofu]
3 AR A5z g A@E 2308 252 2 7hsdo] 2o
Al 713F0] 18392 TP, SRAAIRAFOF AMGANETE B 77t ARAL
QA7 A5z A2 =83 FRsA = T3 ZAI7F PRI, A5z v}
AT Aol A=Al RisME St 2A7E Hk

230) A5z B FAA et 811 HIA 7[2FH 94-0---6 A H]R3E HR2
skl Qict.
231D oXAdh, tigRl=to] 1HAASE A5F), A= 52 A3E Uz), @5z A3
k4 H‘i) S A A AR ASAY A1202 A2 A5z, HAAE Al
Z AT A5 1gNE B0l §9L AT S o E U e r
%E}.
232) A5z mdl FAA o= 157
233) A5z 2 FAA =) 167.
234) ARk ek A5}t TREE FAAT 7I3HE LR Aslar, A5 Al
28 I3 AR 717 183U R A3 o= Qloj A, EH Hl=to] TThA|
52 A3F Uz, S=A52 A3Y L) T3 A F3E ZAIx, ofF o] H o
671 Bt U7t 183 mIRtolzbA[AL] |UTE A7t & ‘101 obd Hd 1¢¥
145E 6¥ 30¢7HA(181€)01tH, $1ot 22 §9A1F} =1s YA +
Aol A5z A2 A} TRste] oJnjrt 9 ook
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woF ARBAIRIFTE ARB AR, TRAIZE 9o 2= AFE Sk o]
°] W)

ofUglar mof, mARIZE0] TAARIF] ERE o
o]]:]_.235)
3. 1% 1\].047((}0] ‘Y % 3
7t 9 ¢

(1) A2l 1
A o] TE7190] A AN B2 A 29 Foltt ¢l B
o] B ol £ 5 SRR 9lFo] F8E 25 Aflo] 1
2R, 1 BAe) 4% ZaAkA 2 AFHE §) B 7 slo] wsA
TN B DR Pk IR B §) AYe B

Aok, HemyE Fois B, B b 5 e
A =
T [

H), o}d Zoto] Fo] @ o]2 7|22 A3 S5 m Al A5
]:]_237)
(2) At 2

C =9 t=2714= A A7l 22 Ajls 9 S, =2 52

235) Dziurdz and Potgens, op. cit., pp.410~411.

236) ¥} AALGIA Aol mut oket Bt 719 Ao, 5 Ao@AI 2§
i A9E 2 Aol £AZL 2 W, o) u&sA| =017} o)5e12 Zolo]
A, o] 2o THNAEE FAlo AR

237) A5z B A TEf 820 A 3 A3
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(1) 20109 7™ ™ gl ZMZ2F AM7= H|3

0

20108 7B A BEll XA li FAI7Z2 A3 ARGl digt v&
vjEof TS 8-S Askar 1ot 20108 -3 255 2] Ao Hste
ojgu} A g $rgs) 6}@ A, <gAAe) eigelet B 4 9 §)
& AR o, fﬂfﬂ‘ﬂ% | A F9 AR ol 9 A A
A7z A3t 2L #8E T o)F 20109 A F md AR

fatke] Aol A 01‘%2711 S AdaloF BA] =)zt QAL Hoj= A7z A3

238) Al15x 2P FAA ©=f 820 A 33 T 8.26 AHH| 6 Ao AT
239) 11 A il disiAE o133 9 291, el A, 490~4919. FHH thgkl=o)
AE FQ oif ARG 9 AW A A7z Xﬂsﬁh} T2 A8E T Y
240) Tl MY A md AR AlTR A3F} ZE AR A Wit 7
Aol T - HA71eE S sl AET vlgom B4 ARQA Foll KA
2 5 e 24 AN 5 =U A ARl tigshs RS RS suied
&5 viFaiA SUddaSe] FEANE AL o o)F &5o= I8 F
2= ol 71 F4jo] glrfar B QIrkeiHY 1990.3.23. A3l 8947320 WA =),
241) ZWFE, AR WA SliAS A 2L A SRl — 2010 - 20179 OECD
Relzof o] fo] FR} Y, AR T A0, AP, 2022, 78~
819,

-
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UAEE A= 3 A=, 24 SolA AA AR vgS AR
o WiRsh= A& F83tchar sfAdsfior & RAog Wk
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242) o]&3] ] 291, oFe] A 5039 ; ARE, o9] =1, 839H. THH tiH Y 2011. 2.24.
A31 2007521587 BEL A A B AR A7R A3YT} FARE 43S
= ST u)=t Alo]o] A Rofo] A ARRMIA, 1 AlgE A2¥E <A
2 95 Z|Fo] HH7IYolehH I B AF3HHS AR AEE v§
< FARNA Q= AH 2] O AHAES AXIIAE QF HaL, ] BHo] &7
o A1 v]g F 9= X|H 2] AP HAE FHoR viEE = FAS &F
o] AIshA 9=t XA Q] L] PHAES Aklslof k= HAR FAF =T, &
Ades g Aoz Bck

243) 20089 A7R mW FAA w2k 32

244) 20089 A7x 2 FAA o2l 27,

245) 2008 A7R mWl FAA o2k 30.

246) Potgens, op. cit., p.140.
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247) AI7x 2 FAA w2 15,

248) FWE, O =, 769, 53] WA A2 Ao A2 7S APEE
o SUARIES] 71, 17, ARt 59 AME arefal Alsbsfiof ghtal shal gick

249) E3] A& #HsY, 2013.2.15. 5HH A2435752 JJAH FAloll= oFF
ol mah AR A= Aol gste] &gl ARQlghttal #83ley, 2020. 2.
11. thEL R A303962 =2 919] Fi-S AASL FUAIGl A%E= o530
I3 T FEFor IR v gt = Ak

250) A9] 2+ g9 FAo] 1998. 12.31. 5 A|159705 = AlAdE] o] WA
Al #1302 A1l AT} 2013, 2. 15. HEFH A2435732 Ao &
2 Al A1302 A3FeRE WA A S HAAE Al(1998. 12. 31.
5 A159705 2 A7) o] A) A121=2 A1F A15(@Y A129% Al
F Az)et JAE ARto]7] = sh, ARl FEj¥ oz wiEe Aol=td
Fall Aol B AAR o]F S eAt dHglo] E57& AFT 4 9l

chaka 3t Flo] FalAE diHY 2009. 6. 11. AL 200655175 TE =,

=
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A shfshol Shrha shan gick. el whmw, 9 #4054 % sk, 3
ALY 2T £FAINE Folol] thlde AlISE A2Fo) e
& WAGR R0 3 BbRo] G ) RO st
AP % QAT FolE AGE RA) $Iatel YTk B 4 9
T o)XY me FAAL DRAS UE IS gslof sk of
2 g NN R TFs AT BRIxe] Al s,
o= W] AgAfe] 2Rt e YHAIN) WAE 53k of
G2, iAol BRAR) YA HEe dolFeln she delq 2 o
o 2EAE 7R AR, AR 9RAF AFAl AL 93
Aol RS FTHE AL, oAl AVATIA WAloRE o2
S WA Bl 24 ok W FEE AR Qs Ao B 4 9

= el WA o] Btk o] FHS i, 2 ¢ 2oy
ofoll that A9 T Ale] olRoixlof & el WAH ol ¢
2 Zolch® AARIAe] 1 n§E Reshl © 29, 5 22At AR

:|o

e

4

3 2R7h LAY 7t ojuig %_P?iOl i, 59 A2 2
N 8-S RESR: Aol AARA REEE Aow WA 5 U8A 58

Arujo} & Zlolch

AP A A A9 BE B A

=
SR, TPAQRT BRE FUEA, THAG] ASLES A o)

251) A5z B FA4 g 7. 38 A5z A Alb), (022 54E A F|
A9] A ThsAdt 34 TRs oA e FAAY RS ARISkE A=(EY,
eAEgol JEHE)9] | Ao eiA= Dziurdz and Pétgens, op. cit.,
p.405.

252) OECD(1999), The Application of the OECD Model Tax Convention to Partnerships,
Issues in International Taxation, para. 90.

253) Kasper Dziurdz, Article 15 of the OECD Model : The 183-Day Rule and the
Meaning of “Borne by a Permanent Establishment”, p.124 ; Dziurdz and Pétgens,
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< Abstract>

Some Issues on Income from Employment under the
Article 15 of the OECD Model Convention

Yoon Junseok*

This article examines various issues related to interpretation of the employment
income under the Tax Treaty, with a particular focus on Article 15(2) of the
OECD Model Tax Convention. Paragraph 2 of Article 15 exempts employment
income in the place of employment (hereinafter referred to as the “source
country”) if the following conditions are met : (a) the taxpayer is present in the
source country for a period or periods not exceeding a total of 183 days, (b) the
remuneration is paid by, or on behalf of, an employer who is not a resident of
the source country, and (c) the remuneration is not borne by a permanent
establishment (PE) of the employer in the source country. The main issues
relating to each of these requirements are as follows :

First, there is the question of how to calculate the ‘183 days’ in exceptional
situations, such as the COVID-19 pandemic. Specifically, it is important to
consider whether it is possible to override the tax treaty through administrative
interpretation or executive agreement, which could potentially restrict a
contracting country’s right to tax. In principle, this issue should be resolved
through treaty revision ; however, such an approach should be limited to
exceptional circumstances that require an effective and immediate response.

Second, since there is no definition of the ‘employer’ in the Model Tax
Convention, it must be interpreted in accordance with Article 3(2). In particular,
there may be no domestic law that provides a definition of ‘employer’ for the
treaty purposes. Therefore, based on the definitions of “employment” or
“contract of service” in domestic law, the person receiving the work under the
employment relationship should be interpreted as the ‘employer’. However, if the

definition provided in the Act on the Protection, etc. of Temporary Agency

*Ph. D in law, Judge, Jeonju District Court Jeongeup Branch
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Workers (hereinafter referred to as “the Act”) can be applied to the case of
international hiring out of labor for tax treaty purposes, it can be argued that the
“employer” is the party that is obligated to pay wages under the contract of
service. This perspective can be evaluated as the formal approach. According to
the Model Commentary, the above-mentioned employer should be regarded as
the employer under Article 15(2), unless there is a case of treaty abuse.
Conversely, if the concept in the Act cannot be applied for tax treaty purposes,
and the employment relationship should be assessed based on its substance
according to the case law or the tax treaty, it is necessary to disregard the
formal contractual relationship on the basis of objective criteria outlined in the
Commentary. This does not appear to be much different from the standard
established by previous court decisions in Korea.

Third, ‘paid by, or on behalf of” should must be understood in the relation to
the employer. It is necessary to determine who the employer is and how the
employer bears the burden of the remuneration, i.e., whether the payment is
made directly or by paying someone else on the behalf of the employer. In this
case, bearing the burden means that he bears the remuneration as a user of the
employment, not a consumer of goods or services. And while the intent of
Article 15(2)(b), according to the Commentary, is to make it possible to tax
earned income in the country from which labor expenses have been deducted,
there is no reason to interpret it as such only in relation to the application of
Article 15(2).

Fourth, the PE can be said to have borne the remuneration if it is included in
the expenses allocated by the head office to the PE and it is effectively related
to the income attributable to the PE. However, if it is an expense unrelated to
the function of the PE, and if the PE, as a separate and independent enterprise,
has borne the remuneration as a consumer, it cannot be said that the

remuneration is borne by the PE.

P Key Words : employment income, remuneration, 183 days, employer,
paid by on behalf of, borne by PE,
model tax convention 15(2), source country,
residence country



